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9553.0060,subp. 3, A l l o w a b l eI n t e r e s t  Expense. 

153. The p r o v i s i o n s  o f  t h i ss u b p a r t  were shown to  be necessary and 
reasonable,as amended, and thetechn ica l  amendments made t o  i t  donot 
c o n s t i t u t es u b s t a n t i a l  changes for  purposes o f  Minn.Rule1400.1100(1985). 
Severa lpe rsonsques t ionthel im i tedab i l i t y  o f  owners t o  s e l l  t h e i r  
f a c i l i t i e s  andchange i n t e r e s t  expenses. They suggestedthattheDepartment 
address t h a ti s s u ei nf u t u r er u l e s .  M r .  Gee noted, for  example, t h a tt h e  
l i m i t a t i o n s  i n  t h e  r u l e  donotaddress a p r o v i d e r ' s  a b i l i t y  t o  g e t  o u t  of the 
business or to  s e l lh i sb u s i n e s s  i f  one o f  the  members o f  theco rpo ra t i on  
d ies ;  and Mr. Harg i sno tedtha t  some prov is ionsshou ld  be i n c l u d e di nt h er u l e  
fo r  bona f i d es a l e s .  I t  was s u g g e s t e dt h a tt h ei n t e r e s tr a t el i m i t a t i o n s  on 
thesa le  o f  f a c i l i t i e s  c o u l d  be reso lved i f  theDepartmentwent to  a d i f f e r e n t  
k i n d  o f  reimbursementsystemwherebythepropertycostsarereimbursed i n  t h e  
form o f  a r e n t a l .  These issueshave been discussedbefore.  The Department i s  
workingon a r e n t a lc o n c e p ta tt h i st i m eb u t  hasbeen unable to  implement a 
renta lconcept  for  ICF/MRs as i t  has done for nurs ing  homes because o f  a l ack  
o f  funds to  undertakethenecessarystudies and employthenecessarytechnical 
h e l p .I n d u s t r yr e p r e s e n t a t i v e sf r e q u e n t l yc r i t i c i z e dt h eD e p a r t m e n t ' sf a i l u r e  
t o  implement a ren ta lsys tem and suggestedtha ttheAdmin is t ra t i ve  Law Judge 
orderthe  Agency t o  do so. Such an order  i s  outs idethe  scope o f  the  
a u t h o r i t y  of  theAdministrat ive Law Judge, who, bys ta tu te ,  i s  l i m i t e d  t o  
evaluat ingthereasonableness o f  theconcepts and systemsproposedbythe 
Agency. 

9553.0060,supb. 3 ,  i t em C. 

154.Under t h i si t e m ,r e s t r i c t e df u n d s  must be used(exhausted) t o  
purchase or rep lacecap i ta lasse tsbe fo re  a loan may be made for  such 
purchases. For purposes o f  t h i si t e m ,  a r e s t r i c t e df u n d  i s  one whose use i s  
r e s t r i c t e d  t o  thepurchase or replacement o f  cap i ta lasse ts .Ka th leenP ine  
ob jec ted  to t h i s  r u l e  because a donor may r e s t r i c t  f u n d s  to a purposeother 
thanthepurchase or replacement of  cap1 t a la s s e t s .  However, t h i s  r u l e  does 
no tapp ly  t o  fundsun lesstheyareres t r i c ted  t o  thepurposesmentioned. I t  
does no tapp ly  t o  f u n d st h a ta r er e s t r i c t e d  to  otherpurposes.Therefore,  
t h i s  p a r t  i s  necessary and reasonable as proposed. 

9553.0060,subp. 3, i t em G. 

155.  I n  response t o  Mr. Gee'ssuggestiontheDepartmentproposes t o  amend 
i t e m  G, subitem ( 3 ) ,  u n i t  ( b )  t o  excludethe costs o f  r e f i n a n c i n gb a l l o o n  
payments,such as p o i n t s ,o r i g i n a t i o nf e e s ,  or t i t l e  searches.Thatrule,  as 
amended, is necessary and reasonable and the  amendment made does no t  
c o n s t i t u t e  a subs tan t i a l  change for purposes o f  Minn.Rule1400.1100. 

9553.0060,supb.3,item H .  

156. Inaddi t ion,theDepar tmentproposed an amendment to  t h i s  i t e m .  A s  
o r i g i n a l l y  proposed, i t  p rov idedtha tthecos t  o f  l a n dp u r c h a s e dp r i o rt o  
January 1 ,  1984must be l i m i t e d  t o  thelaws and r u l e s  i n  e f f e c t  o n  December 
31, 1983. A s  amended, th i sp rov i s ionwou ld  limit thecos t  o f  landpurchased 
p r i o r  to  January 1 ,  1984 t o  $1,000 perl icensedbed.This amendment was 
c r i t i c i z e d  byKa th leenP ineonthegroundstha tthel im i ta t i onine f fec ton  
December 31, 1983 was no t  $1,000 u n l e s so t h e rl i m i t a t i o n s  wereexceeded.That 



o b j e c t i o n  i s  approp r ia te .  Former 12 MCAR 3 2 .052D.Seb( l ) (a )d idno t  
necessa r i l y  limit landcos tstothe  $1,000 f i g u r e .  A s  such,the amendment i s  
erroneous and c o n s t i t u t e s  an impermiss ib lere t roac t iverepea l  o f  p r i o r  r u l e s  
and c o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  o f  law. To cureth isdefec t ,the  
amendment must n o t  be adoptedandtheformerru legovern ingthel im i ta t ion  
must be c i t e d .  

9553.0060,subp. 3, I t e m  I. 

157.  This i t e m  s t a t e st h a ti n t e r e s t  expense i n c u r r e d  on a c a p i t a ld e b to r  
work ingcap i ta lloan  between r e l a t e do r g a n i z a t i o n ss h a l ln o t  be an a l l owab le  
cost. The Depar tment 'spos i t ion  i s  t h a tt h e r e  i s  no c o s t  when a r e l a t e d  
organizat ionborrows money f r o mi t s e l f .  Moreover, s incethere i s  nomarket 
force or o u t s i d e  o b s e r v e r  a t t e s t i n g  t o  t h e  needand v a l i d i t y  o f  the  
t ransact ion,theDepartment hasdeterminedthattheinterestonloansbetween 
re la tedo rgan iza t i onsshou ldno t  be re imbursed .Th isl im i ta t i on  was 
c r i t i c i z e d  by Mr. Gee and o the rs .  I t  was noted, for example, t h a to b t a i n i n g  a 
loan from a r e l a t e d  o r g a n i z a t i o n  o f t e n  a v o i d s  t h e  n e c e s s i t y  t o  pledge 
c o l l a t e r i a l  or t o  pay l oan  f e e s ,  p o i n t s  and o t h e r  expensesconnectedwith 
o b t a i n i n g  a loanthroughnormalchannels, and t h a t  I t  can subs tan t i a l l yreduce  
the t i m e  an employeemustspend o b t a i n i n t  a loan: The Department i s  us ingthe  
disal lowance asa mechanism t o  avoidexamin ingeveryt ransact ion to determine 
thereasonableness o f  t h ei n t e r e s tr a t ec h a r g e d .T h a ti s  a r a t i o n a lb a s i s  for  
t h e  r u l e  and g i ventheo the rexp lana t ionsc i tedby  the Department, i t  must be 
de terminedtha ttheru leproposed i s  necessaryandreasonable.Nonetheless, 
theDepartmentshould be a b l e  t o  accomplishthe same o b j e c t i v e  i n  o t h e r  ways. 
A r e l a t e do r g a n i z a t i o n  i s  n o t  i n  b u s i n e s s  to loan  money andthera teo fre tu rn  
i t  wouldexpectshouldnot be same as t h er a t e  of r e t u r n  a bankwould demand. 
Consequently,theDepartmentshouldconsiderpermitt ingloansbetweenrelated 
o r g a n i z a t i o n s  a t  t h e  p r i m e  r a t e  or a t  some pointbe lowthepr ime' rate 
depending-onthedate of theloan.Thisshouldprov ide a guaranteethatthe 
i n t e r e s tr a t e  i s  notexcess ive.  I n  thelongrun ,th i scou ld  be a cost-saving 
dev i cebene f i c ia l  t o  theDepartment as we1 1 as t h e  f a c i l i t i e s ,  and i t  has a 
b u i l t - i n  checkonabuses. 

9553.0060,subp. 4 ,  Computation of Property Related Payment Rate. 

158.Under t h i ss u b p a r t ,  a f a c i l i t y ' sp r o p e r t y - r e l a t e dp e rd i e m  i s  
determinedbydiv id ing i t s  a l l owab lep roper t y - re la ted  costs by 96% of i t s  
l i censedcapac i tydays .  For f a c i l i t i e s  w i t h  15 or f e w e r  l i censed  beds,the 
l e s s e r  o f  96% o f  l i censedcapac i t y  days or r e s i d e n t  days may be used,but i n  
nocase s h a l lr e s i d e n t  days be l e s s  than 85% ofl i censedcapac i tydays .That  
amount i s  then added tothecap i ta ldeb treduc t i ona l l owanceinsubpar t  5, o r  
theren ta la l lowanceinsubpar t  7 ,  i t e m  F. Thesum i s  t hep roper t y - re la ted  
payment r a t e .  Under p r i o r  re imbursementrules,  a1 lowab leproper ty - re la ted  
costs  were d iv idedby  93% o f  capac i t y  days to  c a l c u l a t e  a f a c i l i t y  
p roper ty - re la tedper  diem. The93% occupancy f a c t o r  was designed as an 
i n c e n t i v et o  encouragehighoccupancyrates i nt h ei n d u s t r y .  However, s ince 
1976 occupancy r a t e si n  t h ei n d u s t r y  havebeen c o n s i s t e n t l yh i g h  and the 
currentaverage i s  98%. IntheDepar tment 'sv iew,theh ighoccupancyra tesin  
t h e  i n d u s t r y  r e f l e c t  a demand fo rres iden tca re  anddo n o t  r e s u l t  from the 
occupancy incent iveprev ious lyava i lab le .Fortha treason,thepercentagein  
subpart 4 hasbeen increased asrecommended i nt h e  LAC Report. The dec i s ion  



to increase the percentage factor to96% was criticized by many commentators. 
Mr. Baldus argued that the industry is not static because many residents are 
being moved out of residential facilities into less restrictive alternatives. 
He said that movement will affect each provider's ability to maintain 
occupancy rates at prior levels. He argued that increasing the percentage
will eliminate the incentive to be efficient and will actually encourage
facilities to maintain residents in inappropriate situations. He noted that 
with the advent of the screening process for placement into ICF/MR facilities,
there has been a significant increase in the number of non-resident days; and 
agencies who aggressively seek to place individuals into alternative programs
will face a risk of falling to less than 96% occupancy levels, encouraging
then to retain residents in an inappropriate situation. In his view the 
Department should retain the 93% occupancy incentive to encourage the movement 
of individuals out of ICF/MRs and into less restrictive settings. MAHCF 
suggested the 93% limit be retained so that facilities can have additional 
funds to use for employee incentives and rewards or to purchase items for the 
residents that may not come under generally allowable costs. All these 
arguments must be evaluated by the Department who i s  charged with making
policy choices among reasonable alternatives. Either percentage is reasonable 
and i s  supported by the record. Since the 96% factor i s  reasonable, it must 
stand unless the Department determines, for the reasons provided by interested 
persons, that it should be reduced to 95, 94, or 93%. 

9553.0060, subp. 5, Cap1 tal Debt Reducation Allowance. 


159. According to the Department's SNR (p. 691, the capital debt 
reduction allowance i s  designed to reduce the amountof allowable cap1tal debt 
and to establish a payment which rewards the accumulation of equity. It i s  
designed to implement the provisions of Minn. Stat. 5 2566.501, subd. 3(d>,
which requires these rules to have procedures providing incentives to reward 
the accumulation of equity. The capital debt reduction allowance i s  available 
to providers who own their Facility or who lease their facility froma related 
organization. The amount of the capital debt reduction allowance, and the 
amount that must be applied to reduce capital debt, i s  set forth in a table in 
item A .  It provides as follows: 

Percentage of equity Total Capital Debt Amount Which Must 

In Capital Assets Used Reducation Allowance Be Applied to Reduce 


(in dollars) 

less than 20.01 .50 .50 
20.01 to 20.00 .50 .40 
40.01 to 60.00 .65 .30 
60.01 to 80.00 .80 .20 
80.01 to 100.00 1 .oo 0 

by the Facility Per Resident Day Capital Debt ( i n  dollars) 


The provider's percentage of equity in the facility is determined by dividing 

equity by the total allowable historical capital cost of capital assets. The 

resulting figure is then applied to the chart to determine the total capital 

debt reduction allowance and the amount which must be applied to reduce capital 

debt. 




160. The rule was the subject of a great deal the criticism and obtained 

only partial approval from the staff of the Legislative Auditor's Office. Mr. 

Baumgarten felt that it was appropriate to link the allowance to capital debt 

reduction in an industry where excessive leveraging creates instability and 

that the rule meets the statutory requirement of providing "incentives to 

reward accumulation of equity." However, he felt that the capital debt 

reduction allowance deserved further study to determineif the right rate of 

return on investment would be available under the rules proposed by the 

Department 


Representatives appearing on behalfof the industry uniformly argued that 

the capital debt reduction allowance does not provide facilities with a fair 

return on their equity. Mr. Sajevic noted, for example, that one only has to 

look to and apply the funded depreciation provisions in the rule to older 

facilities in order to realize the inadequacyof the equity returns available 

under the rule. He noted that many facilities have aged in their amortization 

to the point that principal payments on debt exceed the depreciation 

reimbursement. Without a fair return on equity, those older providers, in his 

view, will have no way to meet their mortgage obligations. He recommended, 

therefore, that the rule be amended to reimburse facilities for the greater 
of 

their principal payments or allowable depreciation and to increase the return 

on equity. Mr. Furlong also charged that the capital debt reduction allowance 

available under the rule will force many smaller facilities into bankruptcy. 

He challenged the cash flows that Mr. Osell calculated and argued that the 

funds available toa provider at the end of the 35 year period used by Mr. 

Osell would not exceed $48,000. He argued that the $602,000figure that Mr. 

Osell calculated could never be obtained because facilities would be required 

to pay income taxes and to use most 
of those funds to payoff the principal
balance on a provider's mortgage making the compounding of interest calculated 
by Mr. Osell Impossible. Mr Furlong argued that the return available under 
the capital debt reduction. allowance would be substantially smaller thanif 
the person had Invested his original equity capital I n  a certificate of 
deposit at 9% simple interest compounded annually. Mr. Furlong concluded,
therefore, that there 1 s no incentive to accumulate equity under the rules and 
that the return available i s  inadequate. For the reasons mentioned by Mr. 
Furlong and others, industry representatives uniformly agreed that the minimal 
payments the Department should make under the capital debt reduction allowance 
should be those available under Rule531 o r  in prior versions of the permanent
rule. The Administrative Law Judge agrees that the capital debt reduction 
allowance proposed by the Department does not givea fair return on equity
invested. However, the statute does not require a "fair return" on equity,
and since the rule does provide some incentives to reward the accumulationof 
equity, it is concluded that the rule is necessary and reasonable for purposes
of Minn. Stat. 3 2566.501, subd. 3. However the Department should reconsider 
the amount of the capital debt reduction allowance that must be used to pay
off capital debts and the amount available for equity because the cash flows 
of some providers may be so severely restricted under the rule that their 
financial stability may be jeopardized. Many commentators questioned the 
ability of providers to survive with the cash flows generated by the capital
debt reduction allowance. Mr. Sajevic, Mr. Furlong and Mr. Stewart all 
mentioned the amount of cash flow as the most serious defect in the rule. 
Although there are no specific figures relating to specific facilities that 
demonstrate insufficient cash flows, the Department should seriously consider 
adopting a procedure to address cash flow problemsif they arise or increase 
the cash flows available. 



9553.0060.subp. 5 ,  i t em C. 

161.Under t h i si t e m ,  i f  theprepayment of  a c a p i t a ld e b t  i s  p r o h i b i t e d  
undertheterms of a f a c i l i t y ' s  l o a n ,  and i f  theprov ider  does not have any 
o the rcap i ta ldeb ts ,thep rov ide rcanno trece ivetha tpo r t i on  o f  theal lowance 
t h a t  must be app l i ed  t o  reducecapi ta ldebt .  The MinnesotaAssociat ion of 
VoluntarySocialServiceAgencies (MAVSSA) a r g u e dt h a tt h i sp r o v i s i o n  would 
encourageproviders to  incurdebtscont ra ry  t o  theDepartment'sexpress 
purpose of c rea t i ngincen t i ves  t o  rewardtheaccumulat ion o f  e q u i t y .  Mr. 
Larsonarguedthat i t  was an a r b i t r a r y  i n e q u i t y  t h a t  s h o u l d  n o t  be adopted. 
Whi letheru le  i s  necessaryandreasonable,theDepartmentshouldconsider 
i nc reas ingtheequ i t y  payment a v a i l a b l e  to  p r o v i d e r s  i n  t h e  s i t u a t i o n  
mentioned. I t  shouldalsoexpla inwhether  or n o tt h ec a p i t a ld e b tr e d u c t i o n  
allowancecan be used t o  prepaycapi ta ldebts  whereprepayments a reno t  
" p r o h i b i t e d "b u ti n v o l v e  some penal ty,such as an a d d i t i o n a li n t e r e s t  payment. 

9553.0060.subp.7,Reimbursement o f  Lease or Rental Expense. 

162.Thissubpartgovernsthelease or r e n t a lc o s t s  o f  a p rov ide r .  Under 
i t em A thelease o f  deprec iab leequ ipment  i s  a l lowab le  i f  thelease i s  an 
arm's - lengtht ransac t ion ;the  c o s t s  undertheleaseareequal to  or l essthan  
thecosts  o f  purchasingthedepreciableequipment;  and thelease does n o t  
exceed a pe r iod  of 60days annua l ly .  Under i t em 6 ,  sa le  and leaseback 
arrangements,leaseswithopt ions t o  buy a t  l e s s  thanan t i c ipa tedva lue ,  
l easesw i thre la tedo rgan iza t i ons ,  or leasesrequi red t o  be c a p i t a l i z e d  i n  
accordancewith g e n e r a l l yacceptedaccount ingpr inc ip lesarenotcons idered t o  
be arm's - lengtht ransac t ions .  These prov is ionsarenecessary and reasonable 
t o  assurethatlease costs arenotexcess ive.  

9553.0060,subp. 7 ,  i t em C. 

163. T h i si t e mc o n t a i n sl i m i t a t i o n s  on thecosts  of l e a s i n g  a f a c i l i t y ' s  
p h y s i c a lp l a n t .  The costsunderleaseswhicharenotarm's- lengthleases for 
purposes o f  i t e m  8 arenotal lowed.Furthermore,arm's- lengthleasecosts 
incurredunderagreementsenteredintoaf ter  December 31,1983 are 
disal lowed.Arm's- lengthleases or rentalcostsincurredunderagreements 
e n t e r e di n t oo n  or be fore  December 31,1983 areal lowableundertheru les and 
r e g u l a t i o n si ne f f e c t  on December 31,1983 sub jec t  t o  some l i m i t a t i o n s .  A s  
o r i g i n a l l y  proposed,therenewal,renegot iat ion or extens ion of a lease or 
r e n t a l  agreemententeredintoon or be fore  December 31,1983were a l lowab le  
o n l y  to  t h ee x t e n tt h a tt h e  new lease or r e n t a l  cost d i d  n o t  exceedthe 
prev iouslease or renta lcost .Severa lpersonsobjected t o  t h i sl i m i t a t i o n .  
M s .  Rowland noted, for  example, t h a t  many n o n - p r o f i t  f a c i l i t i e s  have very  
favorableleasesandeven i f  theya rerenego t ia teda t  a h i g h e rp r i c e ,t h e  
u l t i m a t el e a s e  payment may be s u b s t a n t i a l l y  more favorab lethanthe  payments 
thatwould be made if s i m i l a r  f a c i l i t i e s  were ren ted  from a t h i r dp a r t y .  She 
argued,therefore,that  some ren ta li nc reases  upon r e n e g o t i a t i o n  of such 
leasesshould be au thor ized .  The Departmentagreedwiththose comments and 
proposes t o  amend i t em C, subi tem ( 4 )  t o  read as follows: 

( 4 )  I nc reasesinlease  or r e n t a l  c o s t s  r e s u l t i n g  from the  
renewal ,renegot ia t ion ,  or e x t e n t i o n  o f  a lease or r e n t a l  
agreement i n  subi tem(3)areal lowable to t h ee x t e n tt h a t  



, 

t h e  f a c i l i t y ' s  p r o p e r t y - r e l a t e d  payment r a t e  does no t  
exceedtheaverageproperty-related payment of a1 1 
f a c i l i t i e s  i n  t h e  s t a t e .  

I t e m  C as amended bytheDepartment, i s  necessary and reasonable, and the 
amendment made does n o tc o n s t i t u t e  a subs tan t i a l  change f o r  purposes o f  Minn. 
Rule1400.1100(1985). The amendment does no tapp ly  to increases i nt h er e n t  
o f  o f f i c e  spaceunderarm's-lengthleases, as theDepartmentnoted I n  i t s  
post-hear ing comment ( p .4 6 ) .S i n c ec e n t r a lo f f i c er e n t a li s  an 
admin is t ra t i vecos t ,anyincreasein  anarm's- lengthlease payment would be 
al lowed if w i t h i nt h ea d m i n i s t r a t i v e  cost l i m i t a t i o n .  

DETERMINATION OF TOTAL PAYMENT RATES 

164.Subpart 4 reads as follows: 

A f a c i l i t y  whose t o t a l  payment r a t e  e s t a b l i s h e d  for  the  
ra teyearbeg inn ingdur ingca lendaryear  1985, will be I n  
e f f e c t  for a per iodgreaterthan 12 months due t o  the  
phase-in of a common r e p o r t i n gy e a r ,s h a l lr e c e i v e  for the  
monthsover 12 months, i t s  t o t a l  payment ra teincreasedby 
theproratedannualpercentage change i n  t h e  a1 1 urban 
consumer p r i ceindex  (CPI-U) for  Minneapol is/St.Paul  as 
publ ishedbytheBureau of Labor S t a t i s t i c s  betweenJanuary 
1984andJanuary1985, new seriesIndex(1967 = 100). That 
a d j u s t e dt o t a l  payment r a t es h a l l  be I n  e f f e c t  u n t i l  
September 30, 1986.Thisadjustedtotalpaymentratemust 
no t  be I n  e f f e c t  for  more thanninemonths. 

Mary Jo Mul loy ,  a c e r t i f i e d  p u b l i c  a c c o u n t a n t ,  q u e s t i o n e d  t h e  meaning of t h i s  
subpart .  The Departmentexplained how this r u l e  wouldapplydur ingthe 
hear ing.  A s  t heAdmin i s t ra t i ve  Law Judge understands it, t h el a s tc o s tr e p o r t  
a f a c i l i t y  will 11 f i l e  underRule 53T will be the  cost repor t  wh ich  es tab l i shes  
a new r a t ee f f e c t i v e  some t ime i n  calendaryear 1985. T h e r e f o r e ,t h el a s t  
r u l e  53T cost r e p o r t  f i l e d  b y  a f a c i l i t y  will beone f i l e d  for a per iodending 
p r i o r  t o  December 31,1985. The ra tedeterminedundertha tf ina lRu le  5 3 T  
c o s tr e p o r t  will remain i n  e f f e c t  u n t i l  September 30, 1986,even if t h a t  
pe r iod  exceeds 12 months.However, when t h er a t e  i s  e f f e c t i v e  f o r  a pe r iod  of 
t imelongerthan 12 months,therate i s  ad jus ted  for changes i n  t h e  Consumer 
P r i c e  Index. For example, a f a c i l i t y  which has a f i sca lyearend ingon 
November 30, 1985,must f i l e  a Rule 53T  c o s tr e p o r t  fo r  thef isca lyearend ing  
on tha tda te .  I t  will f i l e  noothercostrepor tsunderRule 53T. However, I t  
will a l s o  be requ i red  to f i l e  a costrepor tcover ingthecalendaryearending 
December 31, 1985 which will determine i t s  r a t e se f f e c t i v e  onOctober 1 ,  
1986. I t s  r a t ep r i o r  to October 1, 1986 will be governedbythe payment r a t e  
e s t a b l i s h e du n d e rt h ec o s tr e p o r tf i l e d  for  theper iodending November 30, 
1985.Thus, theseru les  will governratespayableon and a f te rJanuary  1 ,  
1986, t h ee f f e c t i v ed a t e  o f  t h er u l e .  I t  m e r e l yc o n t i n u e st h er a t ef a c i l i t i e s  
wouldhaveotherwisereceivedunderRule 53T through September30,1986 as 
adjustedbythe Consumer Pr iceIndex ,  and e f f e c t i v e  onOctober 1, 1986 new 
r a t e s  become e f f e c t i v e .  Those r a t e s  will be ca lcu latedonthebasis  o f  the 
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c o s t  r e p o r t  a l l  p r o v i d e r s  must file for thecalendaryearending December 31,  
1985. A l thoughthere were o b j e c t i o n s  t o  t h i sp r o c e d u r e ,t h er u l e  as expla ined
i s  necessaryandreasonable. 

RATE SETTING PROCEDURES FOR NEWLY CONSTRUCTED 
OR NEWLY ESTABLISHED FACILITIES OR 

APPROVED CLASS A TO CLASS B CONVERSIONS. 

9553.0075,subp. 1,  I n t e r i m  Payment Rate. 

165.Under t h i ss u b p a r t  a p r o v i d e r  may request  an i n t e r i m  payment r a t e  
for  a newlyconstructed or newly e s t a b l i s h e d  f a c i l i t y  or for  a f a c i l i t y  
conve r t i ng  more than 50%of i t s  l i c e n s e d  beds from Class A beds t o  Class 6 
beds,providedthattheconversion i s  approvedbytheCommissioner. Many 
Ind iv idua lsrequestedtha ttheDepar tment  amend t h i s  r u l e  t o  p e r m i t  i n t e r i m  
r a t e s  f o r  f a c i l i t i e s  t h a t  v o l u n t a r i l y  d e c e r t i f y  a s u b s t a n t i a l  number of  beds. 
Bed d e c e r t i f i c a t i o n  Is an Impor tantissue.  However, s ince bed r e d u c t i o n  
p r o j e c t sa r et i e d  to  t h ea l l o c a t i o n  of waiveredservice s lots,  theDepartment 
has determinedthat  new procedures for bed r e d u c t i o n  i n  a d d i t i o n  t o  those 
a l readyava i lab leshou ldnot  be created i n  t h i sr u l e .  I n  i t s  view, anybed 
reduc t ionpro jec tapprovedbythe  Commissionercan rece ive  a ra tead jus tment  
underthelanguagegoverningClass A to  Class B conversions. However, i t  has 
re jec tedreduc ingthe  minimum l e v e l  of  conversions from t he  50% f i g u r e  
o r i g i n a l l y  proposed. I n  i t s  view, i n  o rde r  to  j u s t i f yt h ec o s t s  of  conver t i ng  
a f a c i l i t y  f r o m  C l a s s  A beds t o  Class 6 beds i t  i s  necessary t o  i n s u r et h a t  a 
s u b s t a n t i a l l y  number of Class B beds are added t o  t h i s  systembecausethese 
convers ionsrequ i reex tens ionmodi f i ca t ions  t o  thephys i ca lp lan t  o f  a 
f a c i l i t y .  Moreover, i t  i s  concernedthat i f  a th resho ld  o f  l e s s  than SOX i s  
adopted, f a c i l i t i e sc o u l d  make repea tedreques tsfo ri n te r imra tes .  The r u l e  
proposedbytheDepartment i s  necessaryandreasonable.Although i t  could be 
arguedthatthe r u l e  should bemore f l ex ib le ,theDepar tmen t  i s  not r e q u i r e d  
to  adoptthemostreasonab lea l te rna t ivesava i lab lebut  may w i t h i n  i t s  
d i sc re t i onadop t  anyreasonableapproach. The approach i t  hasadopted i n  t h i s  
r u l e  i s  reasonable. 

9553.0075,subp. 2 ,  i t e m  B .  subitem ( 5 ) .  

166. Th issub i tem,prev ious lyle t te red  as subitem (41, prov idestha tthe  
s e t t l e - u p  t o t a l  payment r a t e  must n o t  exceed the  inter im payment r a t e  by more 
than 0.4166% for each f u l l  monthbetweenthe e f f e c t i v e  d a t e  of  t h ei n t e r i m  
payment r a t e  and the end o f  the first f i s c a lp e r i o d .  The Department has 
e l e c t e d  a .4166% per  month i n c r e a s el i m i t a t i o n  t o  p r o v i d ei n c e n t i v e s  for 
f a c i l i t i e s  t o  a c c u r a t e l y  b u d g e t  and e f f e c t i v e l y  manage the i rbudge tsdu r ing  
t h ei n t e r i mp e r i o d .  The l i m i t a t i o n  will alsoenabletheDepar tmentto  r e l y  
upon thebudgetssubmitted when evaluat ingthereasonableness of new 
p r o j e c t s .  M s .  Mul loyarguedthatthe.4166f igure i s  a guess a tf u t u r e  
i n f l a t i o n  and s a i d  t h a t l i m i t a t i o n s  upon new f a c i l i t y  costs should be the same 
as i no t h e ra r e a so ft h er u l e .  Those argumentswere not persuasive.  TheLAC 
Repor tno tedtha tla rged iscrepanc ies  between the i n t e r i m  and se t t l e -up  
payment r a t e s  had occurred i n  t h e  p a s t  were undesirableandthatstepsshould 
be taken to  r e d u c et h o s ed i f f e r e n t i a l s .  The proposedru le  does j u s tt h a t  and 
i t  i s  necessaryandreasonable. 
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APPEAL PROCEDURES 


9553.0080, subp. 1 ,  Scope o f  Appeals. 

167.Undersubpart 1 ,  p rov iderappea lsarepermi t ted  if th reecond i t i ons  
aremet. The appeal, i f  s u c c e s s f u l ,m u s tr e s u l ti n  a change to  t h e  f a c i l i t y ' s  
t o t a l  payment ra te,theappealmustar ise from an a p p l i c a t i o n  o f  t h i s  r u l e  and 
i t s  predecessors, and thep rov ide r  has first f i l e d  a Not ice  of I n t e n t  t o  
Appealwhich i s  n o ti n f o r m a l l yr e s o l v e dw i t h i n  30 days. M s .  M a r t i n  and Mr. 
Fur longbothobjected to therequi rementthattheappeal ,  if successful ,  
r e s u l t  i n  a change to  t h e  f a c i l i t i e s  t o t a l  payment r a t e .L i m i t i n ga p p e a l s  t o  
thosewhichwouldaffectthe payment r a t e  i s  author ized.necessary and 
reasonable. A s im i l a rrequ i remen t  i s  con ta inedinMinn .S ta t .  5 2568.50, 
concerningtheappeals of nu rs ing  homes. Moreover ,theru le  does n o tp r o h i b i t  
appealswhichhavenoimmediateimpactonrates; if they  may have a subsequent 
impactonratesanappeal i s  author ized .  Thus, theconcernsraisedby M s .  
M a r t i n  and M r .  Fur long will n o t  be a problem. I f there  i s  a ra teimpact ,  
there  i s  a r i g h t  t o  appeal. 

9553.0080.subp. 2 ,  F i l i n g  o f  Appeals. 

168.Under i t e m  A, t heappea l i ngpar t y  must n o t i f yt h e  Commissioner i n  
w r i t i n g  of i t s  i n t e n t  to appeal w i t h i n  30 days of r e c e i v i n gt h et o t a l  payment 
r a t ed e t e r m i n a t i o n  or decis ionwhich i s  beingappealed. I f  theissue i s  n o t  
i n f o r m a l l y  r e s o l v e d  w i t h i n  30days of t h e  f i l i n g  of theNot ice  o f  I n t e n t  t o  
Appeal, a wr i t tenappealmust  be f i l e d .  Under t h er u l e ,  i t  must be f i l e d  
w i t h i n  60 days a f t e r  r e c e i v i n g  t h e  t o t a l  payment r a t ed e t e r m i n a t i o n  or 
decis ionwhich 1 s  beingappealed. These arenecessaryandreasonable 
p rov i s ions .  However, i t  should be n o t e dt h a tw h i l et h er u l ec o n t a i n st i m e  
limits for f i l i n g  appeals,thosetime limits a r en o tj u r i s d i c t i o n a l .I n  a 
recentdec is ion,theMinnesotaCour t  o f  AppealsheldthattheDepartment o f  
Human Serv i cescanno tes tab l i shju r i sd i c t i ona lt ime  limits for t h e  f i l i n g  o f  
appealswithout an e x p r e s ss t a t u t o r ya u t h o r i z a t i o nL e i s u r eH i l l s  o f  Grand 
Rap ids ,Inc .  , v .  Levine, 366 N.W.2d. 302,304(Minn.App.1985). I n  this s case, 
t heDepar tmen thasc i tednoexpresss ta tu to ryau tho r i za t i onperm i t t i ng  i t  t o  
e s t a b l i s h  j u r i s d i c t i o n a l  t i m e  l i m i t s  for  t h e  f i l i n g  o f  appeals. 

9553.0080,subp. 2, i t e m  B .  

169. Under t h i si t e m ,  anyappeal f i l e d  mustspeci fythei temdisputed and 
thereasons for  thedispute;thecomputat ionandthat  amount t h a tt h ep r o v i d e r  
be l ieves  t o  be c o r r e c t ;  an est imate o f  t h ed o l l a r  amount i n v o l v e di n  each 
d isputed  i t e m ;  and t h e  a u t h o r i t y  i n  s t a t u t e  or r u l e  upon whichtheprov ider  i s  
r e l y i n g  i n  each disputed item; and the  name andaddress o f  theperson or firm 
w i t h  whom contac t  may be made regard ingtheappeal .  These prov is ionsare  
designed t o  informtheDepartment of p rec i sena tu re  o f  theappeal .This  will 
enabletheDepartment to  d e t e c tm i s t a k e s .I na d d i t i o n ,  i t  will a s s i s tt h e  
Department i n  i t s  e f f o r t s  to i n f o r m a l l yr e s o l v ed i s p u t e s  and will a s s i s t  i t  i n  
p r i o r i t i z i n g  and schedul ingunresolveddisputes for  hearing.Severalpersons 
expressedtheconcernthatthe a p r o v i d e rw h i c hc i t e st h ei n c o r r e c ta u t h o r i t y  
upon which i t  r e l i e s  or otherwise makes a m i s t a k ei nc o m p l y i n gw i t ht h i sr u l e ,  
will be subsequent lyprejudicedbyanyerrors or omissions made. However, the 
r u l e  does n o tp r e j u d i c ep r o v i d e r si nt h a tr e s p e c t .  If a p r o v i d e r  makes a 
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m i s t a k ei nt h ea u t h o r i t yr e l i e d  upon or t h eb a s i sf o rh i sa p p e a l ,  i t  will not 
be p rec ludedf romra is ing  any add i t i ona li ssues  or arguments i t  has when t h a t  
mat ter  comes on for  a contestedcasehearing.Consequently, i t  i s  concluded 
tha ttheru leproposed i s  necessary and reasonable. 

9553.0080,subp. 3, Reso lu t ionofAppea l .  

170.This i t e m  s t a t e st h a t  anyappeal s h a l l  be heard as contested cases 
undertheprovis ions o f  theAdmin is t ra t iveProcedureAct .  It permitsthe 
d i spu te  to be reso lvedin fo rmal lyth rough any i n f o r m a ld i s p u t er e s o l u t i o n  
method es tab l i shedby agreementbetweentheCommissionerandtheChief 
A d m i n i s t r a t i v e  Law Judge. These prov is ionsarenecessary and reasonable. M s .  
M a r t i no b j e c t e d  t o  t h i s  p r o v i s i o n  because i t  does no tcon ta in  a t ime limit for 
theDepartment t o  commence a contestedcaseproceeding. She no tedtha t  
f a c i l i t i e s  must f r e q u e n t l y  w a i t  for  yearsbeforecontestedcasehearingsare 
scheduledbytheDepartmentandthattherulemustcontain some l i m i t a t i o n s .  
Mr. Fur long made s i m i l a r  arguments. He suggestedthat some p e n a l t y  be 
includedwhichwouldrequiretheDepartment to  seek a t i m e l y  h e a r i n g  and 
r e s o l u t i o n  of a p p e a l sf i l e d .  The A d m i n i s t r a t i v e  Law Judge recogn izestha tthe  
u n t i m e l yr e s o l u t i o n  of contestedissuesshouldnotoccur .  However, the need 
for  a t imely r e s o l u t i o n  o f  contestedissuesmust be balancedagainstthe need 
f o r  a p r o p e rr e s o l u t i o n  of  those issues so t h a t  p u b l i c  moniesarenot 
improper lyspent.  Any g ivenappealcouldinvolvesubstant ia l  sums of money. 
I f  theDepartmentcannotbringthoseappealson for  h e a r i n g  i n  a t i m e l y  
fashion,  i t  cannot be p e n a l i z e d .P e r m i t t i n gf a c i l i t i e st oo b t a i n  moniesthey 
a r e  n o t  e n t i t l e d  to  r e c e i v e  undertheappl icablelaws and ru lescannot  be 
author ized.Therefore,  i t  i s  concludedthattheru leproposed i s  necessary 
and reasonable. 

9553.0080,subp. 5 .  

171.Under th issubpart ,theoverpayments or underpayments made by a 
p r o v i d e r  or theCommissioner must be made pursuant to p a r t  9553.0041,subp. 
13. The l a t t e rr u l e ,a ti t e m  D, p rov idestha t  anypayments owed bythe 
p r o v i d e r  or theCommissionermust be made w i t h i n  120daysofthewrit ten 
n o t i f i c a t i o n  of  theCommiss ioner 'sru l ing  ontheappeal .Interestchargesare 
assessed on theba lanceou ts tand inga f te r  120days o f  t h a t  w r i t t e n  
n o t i f i c a t i o n .  M s .  M a r t i no b j e c t e d  t o  t h i s  r u l e  as a v i o l a t i o n  of  Minn.Stat .  

subd. 5 ( e ) .  That5 16A.124, argument i s  notpersuasive.  The s t a t u t e  does n o t  
a p p l yt o  payments made undertheMedicalAssistantprogram. The s t a t u t e  
a p p l i e s  t o  agency"purchases,leases,rentals,  and c o n t r a c t sf o rs e r v i c e s ,  
i n c l u d i n gc o n s t r u c t i o n  and remodel ingcontracts . "  No mention i s  made of 
programcosts and r a t e  paymentsunder f e d e r a l - s t a t e  programs l i k eM e d i c a l  
Assistance. On thecont ra ry ,  i t  r e f e r s  to b i l l s  and invo ices  for goodsand 
s e r v i c e s  purchasedbythestate for stateoperat ions.Therefore,  i t  is 
concludedthatthequotedlanguage was intended to  apply  to  serv icesprov ided 
t o  t h e  s t a t e ,  and n o t  to r a t ed i s p u t e sa r i s i n go u to ft h es e r v i c e sp r o v i d e d  t o  
th i rdpar t iesundertheMedica lAss is tanceprogram. Even i f  t h a t  i s  notthe  
case,theprov is ionsof  subd.5(e) c l e a r l y  do no tapp ly  t o  d isputesresolved 
i nc o n t e s t e d  caseproceedings or r e l a t e d  c i v i l  p roceed ings .In te res t  on 
dec i s ions ,  awardsandjudgments i s  notment ioned and the t i m e  limits contained 
i n  c lause ( e >  cou ldno tposs ib l y  be m e t  i n  any l i t i g a t i o n .  
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9553.0080, subp. 6, AppealExpenses. 

172.Thissubpartprovidesthattheexpensesincurred i n  theappealor 
f o ri n d i v i d u a l  i t e m s  underappeal will be reimbursed t ot h ep r o v i d e rt ot h e  
ex ten ttha ttheappea lo rtheind i v idua l  i t e m  was r e s o l v e di nf a v o r  o f  the 
p rov ide r .  M s .  M a r t i n  and Mr. Fur longbothob jec ted  t o  t h i sp r o v i s i o n .  M s .  
M a r t i na r g u e dt h a ta l lt h e  expenses should be reimbursed and tha tthose 
expenses shouldnot  be s u b j e c t e dt ot h el i m i t a t i o n s  on admin i s t ra t i vecos ts .  
Those arguments were addressed and r e j e c t e db e f o r ei nt h i sr e p o r t .  M r .  
Fur longarguedthatthelanguageal lowingthe payment o f  the costs of an 
appealwhich is r e s o l v e di nf a v o r  o f  theprov iderareunc lear .  He arguedthat  
t heya t tach  a p e n a l t y  to  a non-adjudicatedsett lement.Thisissue was a l s o  
d iscussedbefore.Underotherru les,theexpensesincurred for successful  
appealsareal lowable.Whi ledi f ferentlanguage i s  used i ni t e m  A ,  t he  
Departmentapparent lyintendsthatthey have the  same meaning as was discussed 
e a r l i e r .T h a t  i s ,  t h a t  once a p r o v i d e r  f i l e s  a No t i ce  of  I n t e n t  t o  Appealthe 
p rov ide r  i s  e n t i t l e d  to  the f e e s  i n c u r r e d  i f  i t  i s  s u c c e s s f u lI no b t a i n i n g  a 
reve rsa l  or m o d i f i c a t i o n  o f  t h e  i n i t i a l  d e t e r m i n a t i o n  made bytheDepartment. 
Successwould be recognized if t h e  p r o v i d e r  f u l l y  or p a r t i a l l y  p r e v a i l s  i n  a 
hear ingonthemer i ts  or i f  theDepar tmentandtheprov iderenterin to a 
s t i pu la tedse t t l emen tfavo rab le  to  t h ep r o v i d e r .  IftheDepartmenthas a 
d i f f e r e n ti n t e n t i o n  i t  must c l a r i f yt h er u l e .I na d d i t i o n ,  i t  i s  suggested 
t h a t  i t e m  A be amended t o  read:" theprov ider 'sappea l  1 s  successful ."  I t  i s  
p r e f e r a b l e  to usecons is ten tte rmino logythroughouttheru le  t o  r e f l e c t  t h e  
same concept. 

173. The proposedru lesarelong,complexandcontrovers ia l .Publ ic  
comments addressed v i r t u a l l ye v e r yp r o v i s i o n .  The Departmentresponded to  
m o s t  o f  themand made a v a r i e t y  of  amendments t o  addressconcernsraised.Not 
a l l  t h e  comments made or the amendments proposedhavebeendiscussed i n  t h i s  
Report.  Where n os p e c i f i cf i n d i n g  to  t h ec o n t r a r y  i s  made, i t  hasbeen 
c o n c l u d e dthat t h er u l e ,  as amended, i s  necessaryandreasonableandthatthe 
amendmentmade d i d  n o t  r e s u l t  i n  a s u b s t a n t i a l  change. Since so many issues 
were r a i s e d  and addressedbythepubl ic,  some o b j e c t i o n  were no td i scussedin  
s u f f i c i e n td e t a i l .T h a tn e c e s s a r i l y  limits thek inds  o f  a l t e r n a t er e l i e ft h a t  
mightotherwise havebeensuggested or requi red.Otherissues of a l e g a l  
nature,  such as theimpact and requirements of DeFRA and theproblems 
a s s o c i a t e dw i t hr e t r o a c t i v i t ys h o u l d  be r e s o l v e d  i n  a contestedcaseset t ing 
i f  d i spu tesa r i se  so t ha tthefac ts  andlawcan be b r i e f e d  and c o n s i d e r e di n  
d e t a i l .  The m o s t  troublesomeissue is t h ee q u i t yr e t u r n s  andcash f l ows  
a v a i l a b l e  undertherules.  A s  suggestedbefore,theDepartmentshould 
c a r e f u l l y  r e v i e w  thoseprov is ions .  The o b j e c t i o n s  and concernsraisedbythe 
p u b l i ci n d i c a t et h a tt h i s  will be a problemarea. 

Basedupon theforego ingF ind ings  of Fac t ,t heAdmin i s t ra t i ve  Law Judge 
makes t h e  f o l l o w i n g :  

' CONCLUSIONS 

1 .  ThattheDepartmentgavepropernotice o f  t h eh e a r i n gi nt h i sm a t t e r .  

2 .  ThattheDepartment has f u l f i l l e dt h ep r o c e d u r a lr e q u i r e m e n t so fM i n n .  
S t a t .  55 14.14,subds. 1, l a  and14.14,subd.2,and a l lo t h e rp r o c e d u r a l  
requi rementsoflaw or r u l e .  


